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OURT FILE NUMBER QB NO. 1946 of 2018 
COURT OF QUEEN’S BENCH FOR SASKATCHEWAN 
JUDICIAL CENTRE: SASKATOON 
APPLICANT: CRAIG THEBAUD 

RESPONDENT: SASKATOON CO-OPERATIVE ASSOCIATION LIMITED BOARD OF 
DIRECTORS 

Introduction 


1. This Application hinges upon the following: 

2. The Co-operatives Act grants a legislative right to members of a co-operative to hold a 
special meeting of the membership, once specific criteria are met as per section 104. 1 

3. The Applicant met these criteria under The Co-operatives Act , and requested that the board 
of directors of the Saskatoon Co-operative Association Limited hold the special meeting of 
the membership. 

4. The board of directors responded, stating that they would not hold a special meeting. 

5. The Co-operatives Act sections 193 and 194 state that if the Act is not complied with, then an 
Application can be made to Court. 2 

6. The Respondent takes issue with the propriety of the Applicant’s purpose for the Special 
Meeting. The Saskatchewan Court of Appeal case of Smythe v. Anderson, dealing with the 
Sherwood Co-op in 1970 specifically lists the purpose of “.. .removal of directors from 
office...“ as a proper and available purpose for the membership to force a special meeting. 3 


1 Section 104, The Co-operatives Act 

2 Sections 193 & 394, The Co-operatives Act 

3 Paragraph 14, Smythe v. Anderson 11 D.L.R. (3d) 503 
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7. The Applicant simply asks this Court to require the Saskatoon Co-op’s board of directors to 
comply with the legislation of The Co-operatives Act, which is unambiguous in its language, 
and requires a special meeting to be held. 

8. This is a case of co-operative members attempting to enforce their rights stemming from The 
Co-operatives Act and local bylaws of their co-operative. Members of a co-operative are 
“...like that of the shareholders ...” 4 . Members of the Saskatoon Co-op hold equity in the 
Co-op. 

Facts 

9. The Applicant Craig Thebaud is a member of the Saskatoon Co-operative Association 
Limited 5 (here after referred to at the Co-op), The applicant fded a request with the Co-op to 
hold a Special Meeting for the purpose of: 

Removing the current board of directors from office through the following motion: “That 
all of the current directors be removed from their positions as directors for the Saskatoon 
Co-operative Association Limited.”; and 
Replacing all vacancies on the Board of Directors. 6 
(hereafter referred to as the special meeting) 

10. On 16 November 2018 the Applicant filed the request in person and electronically with the 
Board of Directors of the Saskatoon Co-operative Association Limited 7 (here after referred to 
as the Board). The Board responded by letter dated 26 November 2018 to the Applicant 
stating that they would not be calling the special meeting as requested 8 . 

11. On 7 December 2018 the Applicant made application seeking an order from the court that: 


4 Paragraph 16, Smythe v. Anderson 11 D.L.R. (3d) 503 

5 Paragraph 1, Affidavit of Craig Thebaud Sworn 7 December 2018 

6 Exhibit A, Affidavit of Craig Thebaud Sworn 7 December 2018 

7 Exhibit B & C, Affidavit of Craig Thebaud Sworn 7 December 2018 

8 Exhibit E, Affidavit of Craig Thebaud Sworn 7 December 2018 
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The Saskatoon Co-operative Association Limited Board of Directors hold a special 
meeting by 25 January 2019 for the purpose of: Removing the current board of directors 
from office through the following motion: “That all of the current directors be removed 
from their positions as directors for the Saskatoon Co-operative Association Limited.”; 
and 

Replacing all vacancies on the Board of Directors. 


Mandamus 


12. The court has established the test for mandamus including the discretionary reasons why the 
court may choose not to issue mandamus in the case of Apotex Inc. v. Canada, which was 
upheld by the Supreme Court of Canada. 9 The test laid out in Apotex Inc. v. Canada is as 
follows: 

Several principal requirements must be satisfied before mandamus will issue. The 
following general framework finds support in the extant jurisprudence of this Court 

(1) There must be a public legal duty to act 

(2) The duty must be owed to the applicant 

(3) There is a clear right to perfonnance of that duty, in particular : 

(a) the applicant has satisfied all conditions precedent giving rise to the duty; 

(b) There was: 

(i) a prior demand for perfonnance of the duty; 

(ii) a reasonable time to comply with the demand unless refused 
outright; and 

(iii) a subsequent refusal which can be either expressed or implied, e.g. 
unreasonable delay; 

(4) Where the duty sought to be enforced is discretionary, the following rules apply: 

(a) in exercising a discretion, the decision-maker must not act in a manner which 
can be characterized as "unfair", "oppressive" or demonstrate "flagrant 
impropriety" or "bad faith"; 

(b) mandamus is unavailable if the decision-maker's discretion is characterized as 
being "unqualified", "absolute", "permissive" or "unfettered"; 

(c) in the exercise of a "fettered" discretion, the decision-maker must act upon 
"relevant", as opposed to "irrelevant", considerations; 


9 Apotex Inc. v. Canada, [1994] 3 S.C.R. 1100 
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(d) mandamus is unavailable to compel the exercise of a "fettered discretion" in a 
particular way; and 

(e) mandamus is only available when the decision-maker's discretion is "spent", 
i.e., the applicant has a vested right to the perfonnance of the duty. 

(5) No other adequate remedy is available to the applicant 

(6) The order sought will be of some practical value or effect 

(7) The Court in the exercise of its discretion finds no equitable bar to the relief 
sought 

(8) On a "balance of convenience" an order in the nature of mandamus should (or 
should not) issue. 10 

(citations omitted) 


(1) There must be a public legal duty to act 


13. Section 104 of The Co-operatives Act (hereafter referred to as the COA) subsection (2) states 
that: 

Subject to subsection (3), the directors shall call a special meeting of the members on 
receipt of a written request specifying the purpose of the meeting from: 

(a) in the case of a co-operative with 1,000 or more members, the lesser of 5% of 
the membership and 300 members, but in no case less than 100 members; and 

(b) in the case of a co-operative with less than 1,000 members, 10% of the 
membership. 11 


14. It is clear from the COA that the Board has a public legal duty to act. Calling a special 
meeting of the Co-op’s membership is a public legal duty that the Board is required to fulfil. 

15. Holding a Special Meeting for the purpose of voting on removing the Board is legal. 
Mandamus “does not lie to compel the perfonnance of a mere moral duty or to order 
anything to be done that is contrary to law”. 12 There has been no evidence put before this 


10 Paragraph 55, Apotex Inc. v Canada [1993] F.C.J. No. 1098 

11 Section 104, The Co-operatives Act 

12 Paragraph 7, Rossi v. R [1974] 1 F.C. 53 
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Court that holding a Special Meeting for the purpose of removing the Board is prohibited by 
any other law, nor is there any injunction or other court or judicial body order barring the 
Respondent from calling the special meeting or preventing the Applicant from requesting the 
special meeting. 


(2) The duty must be owed to the applicant 

16. Paragraph 1 of the affidavit of Craig Thebaud sworn on 7 December 2018 provides the 

evidence of the applicant being owed the duty. “I am a current member of the Saskatoon Co¬ 
operative Association Limited.” 13 The fact that the Applicant is a past employee of the union 
United Food & Commercial Workers (hereafter referred to as UFCW) does nothing to negate 
the duty owed to the Applicant. The concerns raised about the Applicant’s past employment 
with UFCW brings to mind the Charter right of Freedom of Association. The Applicant’s 
past employment with UFCW is no bar to this Application. The Applicant is a member and 
is owed the duty of the Board calling a special meeting of the Co-op’s members, as per the 
COA. 


(3) There is a clear right to perfonnance of that duty 

17. The Applicant has met all the conditions to require the Board to call a Special Meeting. In 
Paragraph 2 of the Affidavit of Craig Thebaud sworn 7 December 2018 he indicates that he 
submitted the request to hold the special meeting to the Board signed by 474 members of the 
Co-op on 17 November 2018. In paragraph 4 of the Affidavit of Jodi Lorenz she states the 


13 Paragraph 1, Affidavit of Craig Thebaud sworn 7 December 2018 
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Co-op was able to verify that 345 Co-op members/shareholders signed the request to hold the 
special meeting. 

18. The request to hold the special meeting stated the purpose for the meeting to be: 

Removing the current board of directors from office through the following motion: “That 
all of the current directors be removed from their positions as directors for the Saskatoon 
Co-operative Association Limited.”; and 

Replacing all vacancies on the Board of Directors. 14 

19. The conditions precedent have both been met. They are: 1) the written request for a special 
meeting stating the purpose of the meeting and 2) having said request submitted by 300 Co¬ 
op members. 

20. The case law on special meetings may be interpreted to require the purpose of the meeting to 
be for legitimate business that members/shareholders are allowed to conduct. In Smythe v. 
Anderson, regarding the Sherwood Co-op, the court held that specific business “...are taken 
to mean defined or particular business... it could, perhaps be argued that the words “specific 
business” were intended to include only such business as shareholders or members are 
empowered to transact at a special meeting.” 15 Under either interpretation removing 
directors and electing replacements is a purpose for the meeting that is an expressly granted 
power under the COA and bylaws of the Saskatoon Co-operative Association Limited (here 
after referred to as the Bylaws) for members/shareholders to exercise at a special meeting of 
the Co-op. 

21. As can be seen in paragraph 2 of the Affidavit of Craig Thebaud sworn 7 December 2018 the 
Applicant made the request of the Board to perform their duty and call the special meeting. 

14 Exhibit A, Affidavit of Craig Thebaud Sworn 7 December 2018 

15 Paragraph 13, Smythe v. Anderson 11 d.I.r. (3d) 503 
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The Board then responded by Letter dated 26 November 2018 16 that they would not 
discharge their required duty to hold the special meeting. Further a reasonable time was 
allowed for the Board to reconsider their refusal to discharge their duty. Under section 104 
subsection (4) of the COA it states, “The directors shall call the special meeting mentioned in 
subsection (2) or (3) within 20 days after their receipt of the request.” 17 As the request was 
made on 17 November 2018 18 the 20 days expired on 6 December 2018. Once the Board 
failed to meet this timeline, the Applicant filed this Application. Thus, the Board expressly 
refused to perfonn their duty. 


(4) Where the duty sought to be enforced is discretionary, the following rules apply 

22. In this case there is no discretion provided the Board. The COA states at section 104 
subsection (2) “.. .the directors shall call a special meeting.” 19 The COA does not use the 
word ‘may’ or any other words that would grant discretion as to holding the meeting. 20 The 
COA is written to create a triggering clause for members/shareholders to force special 
meetings. Once the triggering clause is met there is no discretion for the Board to use. 


16 Exhibit E, Affidavit of Craig Thebaud Sworn 7 December 2018 

17 Section 104, The Co-operatives Act 

18 Exhibit B & C, Affidavit of Craig Thebaud Sworn 7 December 2018 

19 Section 104, The Co-operatives Act 

20 Paragraph 59, Mcdonald's v. Bridgewater 10 A.C.W.S. (2d) 86 
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(5) No other adequate remedy is available to the applicant 

23. This is the only known legal avenue for the Applicant to enforce his rights as a member 
seeking a Special Meeting. Sections 194 and 193 of the COA provide this as the only avenue 
for remedy. 

(6) The order sought will be of some practical value or effect 

24. The order sought in this case is to uphold the fundamental rights of members/shareholders. 
Co-op members are analogous to shareholders, as we each hold equity in the Co-op, and the 
Co-op is member owned. 

25. In Marks v. Intrinsyc the court stated, “The right given shareholders under s. 143 of the 
CBCA to require the board to call a special meeting is a shareholder’s fundamental right”. 21 
The purpose for the special meeting is a vote on removing the board of directors and 
replacing any vacancies. Holding a meeting based on the fundamental democratic rights of 
the members/shareholders to determine who will govern their organization is certainly a 
practical value or effect. 

(7) The Court in the exercise of its discretion finds no equitable bar to the relief sought 

26. The test for the equity bar or the rule he who comes to equity must come with clean hands is 
spelled out in School of Dance (Ottawa) Pre-Professional Program Inc. v. Crichton Cultural 
Community Centre: 

In Taylor v. Guindon, [2005] O.T.C. 653, 141 A.C.W.S. (3d) 79 (Ont. S.C.J.), the court 
considered the principle that "he who comes to equity must come with clean hands." The 
court commented at para. 48 that 


21 Paragraph 1, Marks v. Intrinsyc Software International Inc. 2013 ONSC 727 
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[a] plaintiff cannot seek equitable relief if the party has violated the principle of 
good faith... [However] [o]nly conduct that is immediately and necessarily 
related to the claim in question will bar a claim in equity. If both parties have 
"unclean hands" the court should consider only those of the plaintiff and need not 
balance the misconduct of one against that of the other... 

The court then considered jurisprudence denying equitable relief to those with unclean 
hands. 

Notably, in such cases, unsuccessful plaintiffs typically attempted to base their 
entitlement to relief on conduct that the court then found to involve some deceit, fraud, or 
concealment of information for their personal benefit. 22 

27. The court then went on to provide context to how to interpret the equity bar test: 

Having considered the regrettable conduct of both sides in this case, I still find no deceit, 
fraud, or concealment of information for personal benefit on the part of those at the 
CCCC. I do, however, find conduct on the part of those at TSOD and the CCCC that is 
far from consistent with the lofty goals that the architects of the TPA had in mind. Thus, 
although the parties made many unfortunate choices, I am confident in finding that 
neither side's conduct reached a point that could be considered serious enough to deny 
equitable relief. 23 

28. There has been no evidence put forth that the Applicant acted deceitfully, fraudulently or 
concealed any information for personal gain. 


(8) On a "balance of convenience" an order in the nature of mandamus should (or should 
not) issue 

29. The relief sought in this case is for a special meeting of members of the Co-op be held by 25 
January 2019 for the purpose of voting on a motion to remove directors from office and fill 
any vacancies. Obviously, there is a financial cost to holding general membership meetings 
but there is no evidence as to what that cost might be except perhaps greater than a nonnal 
annual general meeting due to increased attendance. This potential cost would have been 


22 Paragraph 134, School of Dance (Ottawa) Pre-Professional Program Inc. v. Critchton Cultural Community Centre 
[2009] O.J. No. 1164 

23 Paragraph 139, School of Dance (Ottawa) Pre-Professional Program Inc. i/. Critchton Cultural Community Centre 
[2009] O.J. No. 1164 
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known to the legislature when they expressly granted members/shareholders the right to 
compel such meetings and did not grant co-operatives discretion to refuse to call such 
meetings. The potential cost of special meetings is a part of operating business as a Co-op, 
under the COA. 

30. The COA and Bylaws set the timelines for calling of special meetings. Section 105 
subsection (1) of the COA stipulates “Subject to subsections (2), (3) and (5), a co-operative 
shall give not less than 10 and not more than 50 day’s notice of any annual or special meeting 
to its members, delegates or preferred shareholders entitled to attend the meeting”. 24 Article 
4.02 of the Bylaws state “The co-operative shall give members not less than (10) and not 
more than (50) day’s notice of any annual or special general meeting “, 25 Both the COA and 
the Bylaws contain the same notice period for infonning members of a special meeting. The 
order sought by the Applicant would therefore comply with the minimum notice period and 
still provide time for the Board to book the appropriate space for the meeting. There was no 
evidence put before the Court that the Co-op would be unable or overly inconvenienced to 
hold the special meeting by 25 January 2019. 

31. Had the Board performed their duty to call the special meeting when requested by the 
Applicant, the board would have had until 6 December 2018 to provide the notice for the 
meeting. If they had waited until 6 December 2018 then the last day the meeting could have 
been held is the 25 January 2019. 


24 Section 105, The Co-operatives Act 

25 Article 4.02, Bylaws of the Saskatoon Co-operative Association Limited 
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The Court’s Discretion 

32. Although the Court has the discretion to refuse mandamus, this is not a situation where the 
Court should exercise such discretion. 

33. Allowing the special meeting to go ahead allows the Co-op’s members or shareholders to be 
the deciding body determining who governs the Co-op. 

34. Members of the Co-op have requested the special meeting because they are not satisfied with 
the direction the Board is taking with the Co-op. Under section 103 subsection (1) of the 
CO A “the co-operative shall hold an annual/general meeting in each year not later than six 
months after the end of the fiscal year of the co-operative”. 26 Article 2.2 of the Bylaws states 
“the fiscal year for the co-operative shall end on the 31 st day of January each year.” 27 The 
Co-op is therefore not required to hold their annual general meeting until 31 July 2019, over 
6 months after the date the order seeks and 257 days after the request to hold the special 
meeting was submitted to the Board. 

Comments on the Prima Fasciae Arguments of the Respondent 

Paragraph 8. A) of the Respondent’s Brief 

35. There is no limitation in the number of directors that may be removed at a special meeting, 
nor that they would need to be individually named. The Respondent asserts this premise; 
however no jurisprudence or statute is relied upon as an authority. The authority here is the 
COA section 80: 


26 Section 103, The Co-operatives Act 

27 Article 2.2, Bylaws of the Saskatoon Co-operative Association Limited 
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80(1) Unless the bylaws provide for a lesser vote, the members of a co-operative may 
remove any director from office by a resolution approved by two-thirds of the votes cast 
at a general meeting.” 28 

36. Directors have been given the power to fill their own vacancies on co-operative boards. 29 
Requiring directors to be individually named would allow boards to defeat removal attempts 
by replacing themselves. 

37. The specific resolutions to be voted on at special meetings are not required to be listed in the 
purpose of the request for the meeting. 

38. The COA in section 80 uses the word ‘any.” The word ‘any’ should be interpreted with its 
plain meaning which in Oxfords English Dictionary is: “used to describe one or a number of 
things no matter how much or how many.”. 30 If the intention was to require individuals be 
named specifically then there would be unambiguous language that could have been used. 

39. The COA section 80 states “remove any director from office by a resolution approved by 
two-thirds of the votes cast at a general meeting” 31 . Although this clause uses the singular 
word “director” it is preceded by “any” meaning providing one or a number of directors no 
matter how many. Of note Section 80 of the COA is titled “Removal of Directors”. 32 

40. Here is an example to highlight this issue. If the statement was made “any director may 
attend a meeting,” then utilizing plain language, no one would contend that only one of the 


28 Section 80, The Co-operatives Act 

29 Section 74, The Co-operatives Act 

30 Definition of any, https://en.oxforddictionaries.com/definition/any 

31 Section 80, The Co-operatives Act 

32 Section 80, The Co-operatives Act 
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directors may attend a meeting. The plain language interpretation would be that any of the 
many directors may be at the meeting. 

41. Nothing in the COA or the Bylaws limits the number of resolutions at a special meeting. It is 
common to see multiple resolutions at special meetings as seen in Oppenheimer & Co. v. 
United Grain Growers Ltd. where the court determined that the board of directors could 
postpone a special meeting to combine it with additional proposals. 33 If the Court takes the 
view that a valid resolution must name a director individually, then nine separate resolutions 
could be made at a special meeting, one for each director. There are no limitations on how 
many resolutions may be made at a special meeting. Upon a special meeting being called, 
appropriate Notice would be given to members, and there would be no prejudice to the 
current directors or members. The Applicant asserts that it is up to the members at the 
special meeting to determine how they with to go about considering the purpose at hand 
either through one motion or nine motions. 

Paragraph 8. b) of the Respondent’s Brief 

42. The respondent argues that the special meeting request made under section 104 of the COA 
has been refused based on section 111 subsection 5 (b) of the COA. Section 111 of the COA 
does not apply to special meetings only to annual general meetings. The refusal sent by the 
board did not comply with section 111. 

43. Section 111 subsection 5: 

(5) A co-operative is not required to comply with subsections (3) and (4) where: 

(a) the proposal is not submitted to the co-operative at least 45 days before the 
anniversary date of the previous annual meeting of members; 

(b) in the opinion of the directors, the proposal is submitted by the member primarily 
for the purpose of: 


33 Oppenheimer & Co. v. United Grain Growers Ltd. [1997] M.J. No. 510 




(i) enforcing a personal claim or redressing a personal grievance against the co 
operative or its directors, officers, members or other security holders; or 

(ii) promoting general economic, political, racial, religious, social or similar 
causes; 34 


44. The prohibitory sections contained in subsection 5 of section 111 of the COA specifically say what 
parts of the COA they apply to. Other clauses under section 111 of the COA also indicate that 
section 111 does not apply to special meetings as requested under section 104 of the COA. 

45. Section 111 of the COA states at subsection (2)(a): “A member who is entitled to vote at an 
annual meeting of members may: (a) submit to the co-operative notice of any matter that the 
member proposes to raise at the meeting; and" 35 and at subsection (5): 

A co-operative is not required to comply with subsections (3) and (4) where: 

(a) the proposal is not submitted to the co-operative at least 45 days before the 
anniversary date of the previous annual meeting of members; 

(b) in the opinion of the directors, the proposal is submitted by the member primarily 
for the purpose of: 

(i) enforcing a personal claim or redressing a personal grievance against the co 
operative or its directors, officers, members or other security holders; or 

(ii) promoting general economic, political, racial, religious, social or similar 
causes; 36 

46. The applicant asserts that section 111 of the COA only applies to proposals at the annual 
general meeting. Section 111 allows members who are “allowed to vote at the annual 
meeting” to submit proposals to “raise at the meeting”. “The meeting” can only be a 
reference to the “annual meeting” in the line above. 


34 Section 111, The Co-operatives Act 

35 Section 111, The Co-operatives Act 

36 Section 111, The Co-operatives Act 
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47. Further sub section (9) of section 111 of the COA states: “Where a member claiming to be 
aggrieved by a refusal pursuant to subsection (8) applies to the court, the court may restrain the 
holding of the meeting to which the proposal is sought to be presented and make any further order 
it considers appropriate." 37 There is obviously no need to restrain a meeting from happening 
that was never called. If section 111 was meant to deal with special meetings as well, the 
legislature would have used different language in spelling out the remedy for members 
whose proposals are refused. 

48. Subsection (4) of section 111 of the COA states: “(4) Where the member who submitted the 
proposal requests, the co-operative shall include in or attach to the notice: (a) a statement by the 
member of not more than 200 words in support of the proposal; and (b) the name and address of 
the member." 38 It would be absurdity to interpret Section 111 apply to special meeting requests as 
it would allow. If section 111 applied to special meetings then in this case 345 separate 200 word 
statements were eligible to be submitted with the notice of the proposal. 

49. Subsection (8) of section 111 of the COA states: Where a co-operative refuses to include a 
proposal in a notice of meeting, the co-operative shall, within 30 days after receiving the proposal: 
(a) notify the member submitting the proposal of its intention to omit the proposal from the notice 
of meeting; and (b) send to the member a statement of the reasons for the refusal." 39 The words 
used here are "refuse to include the proposal in the notice of meeting" and "its intention to omit 
the proposal from the notice" if section 111 applied to special meetings then alternative language 
would have been used to describe circumstances where no meeting was being called. There is also 
an obligation of the Board to send a statement to the member as to why the proposal was omitted. 


37 Section 111, The Co-operatives Act 

38 Section 111, The Co-operative Act 

39 Section 111, The Co-operatives Act 
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The letter received from the Board to the Applicant does not mention section 111 in any way. 40 
Further there has been no evidence that the other 344 verified proposers received their letters as 
required under this section. 

50. There is no evidence that the purpose of the meeting is for an improper purpose as outlined in 
Section 111 subsection (5) (b) of the COA. Under very similar circumstances the Court of 
Appeal of Saskatchewan found in Smyth v. Anderson that a proper business purpose for 
forcing a special meeting of the Sherwood Co-op would be . .removal of directors... 41 

51. The evidence as to motive of the Applicant is contained in Exhibit H and I of the Affidavit of 
Grant Whitmore. Exhibit H is a picture of a facebook page “Saskatoon Co-op Members for 
the Fair Treatment of Employees”. In the cover photo is a picture with part of the caption “I 
want to shop at a co-op that respects workers” 42 . Exhibit I states the purpose for the 
facebook page is “to change the Saskatoon Co-op’s bargaining position (demanding a lower 
tier of wages for employees hired under the new contract). We view such two tier contracts 
as inherently unfair to workers and do not want the Co-op demanding those types of 
concessions from staff at our Co-op.” 43 

52. The Respondent argues that the purpose of this Application is an “end run around the 
process” of bargaining. The work of bargaining on behalf of the Co-op is the responsibility of 
the Directors. Members do not have the responsibility of bargaining, but members do have 
the responsibly of electing their Directors. 

Comments on the Discretion Arguments of the Respondent 

40 Exhibit E, affidavit of Craig Thebaud sworn 7 December 2018 

41 Paragraph 14, Smythe v. Anderson 11 d.I.r. (3d) 503 

42 Exhibit H, affidavit of Grant Whitmore 

43 Exhibit I, affidavit of Grant Whitmore 
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Paragraph 9. a) of the Respondent’s Brief 

53. There has been no evidence brought before this Court that the Applicant is an agent, 
employee or representative of the UFCW. The Applicant is not a party to bargaining. The 
Applicant is a member of the Co-op, and has the rights of such a member. 

54. The Applicant is a past employee of the UFCW who left their employ in January of 2017. 44 
The evidence before the Court is that the Applicant is not now an agent, employee or 
representative of the UFCW 45 and has not co-ordinated his activities with the UFCW. 46 The 
Applicant has not and will not be receiving any remuneration or benefit from UFCW for his 
actions on this topic. 

Paragraph 9. b) of the Respondent’s Brief 

55. Smythe v. Anderson specifically acknowledges removal of directors as a power of the 
members at a special meeting 47 . At Paragraph 18 the Court of Appeal found the purpose of 
that meeting to be a “vain and useless thing” 48 . Additionally at paragraph 16 the Court states 
“the members cannot overrule or control the actions of the directors in this area. Subject to 
the provision of the Act and bylaws of the association, the only remedy of the members, if 
the are dissatisfied with the manner in which the directors are managing the business, is to 
remove them from office and elect new directors. Their position is like that of 
shareholders”. 49 The Saskatchewan Court of Appeal in Smyth v. Anderson specifically lists 

44 Paragraph 4. b), Reply of Craig Thebaud Sworn 26 November 2018, Exhibit E of affidavit of Grant Whitmore 

45 Exhibit E, affidavit of Grant Whitmore 

46 Paragraph 2, affidavit of Craig Thebaud sworn 24 December 2018 

47 Paragraph 14, Smythe v. Anderson 11 D.L.R. (3d) 503 

48 Paragraph 18, Smythe v. Anderson 11 D.L.R. (3d) 503 

49 Paragraph 16, Smythe v. Anderson 11 D.L.R. (3d) 503 
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“removal of directors from office” and electing “new directors” as a proper and available 
remedy. 50 

Paragraph 9. c) of the Respondent’s Brief 

56. There has been no evidence that the motive of the petitioners is to trick or compel the 
Directors of the Co-op to commit an unfair labour practice. 

Paragraph 9. d) of the Respondent’s Brief 

57. There is no evidence that the Applicant’s motives are to have the Co-op “cave in to the 
UFCW demands 51 ”. The evidence is that the Applicant asserts the Co-op should carry on 
business in a manner that respects the principal of equal pay for equal work, by not 
bargaining multiple tiers of wages for employees based solely on the date the employee was 
hired. 

58. The respondent asserts that the “the Petition is a transparent attempt to oblige any new 
directors to engage in a course of conduct which will put each of them in breach of their 
individual statutory duties which are outlined in Sections 88 and 96 of the COA”. 52 The 
Applicant strongly disagrees, and asserts that governing the Co-op while following the 
direction of the members is precisely the statutory obligation of the Board. 

59. There is no evidence that the Applicant is expecting a hypothetical new Board to act in bad 
faith. 


50 Paragraph 16, Smythe v Anderson 11 D.L.R. (3d) 503 

51 Paragraph 9. D), Respondent's Brief 

52 Paragraph 9. d), Respondent's Brief 
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Paragraph 9. e) i) of the Respondent’s Brief 

60. The Respondent states: “There is nothing so urgent about the request that it cannot be left for 
discussion and vote at the next Annual General Meeting of the Co-op,” 53 

61. The current Board is acting in a manner contrary to the wishes of the Co-op’s membership in 
an ongoing manner. Further delay of perhaps greater than 6 months significantly prejudice 
the Applicant and other requesters of their statutory rights to remove and elect the Board. 

The prejudice is made out by the inherent unfairness here: Legislation requires a meeting to 
be held, and the current Board is failing to comply with the Legislation. 


Paragraph 9. e) ii) of the Respondent’s Brief 

62. The Respondent asserts “that only 345 members out of a total membership of 114,505 signed 
the Petition.” 54 

63. 345 members are greater than the number of people who elected the Board. 55 In only one of 
the last five years did attendance at the annual general meeting of the Co-op exceed 300 
members and, in that year, only 415 members were in attendance. 56 

Paragraph 9. e) fif) of the Respondent’s Brief 


53 Paragraph 9. e) i), Respondent's Brief 

54 Paragraph 9.e) ii), Respondent's Brief 

55 Paragraph 8, affidavit of Jodi Lorez 

56 Paragraph 8, affidavit of Jodi Lorez 


20 

64. The Respondent takes issue with the fact that members who signed the Petition are also 
members of UFCW Local 1400. 

65. To use discretion and fail to order mandamus because members/shareholders who are 
employees are some of the members who requested the special meeting would create a 
subclass of members/shareholders with less rights than non-employee member/shareholders. 

Paragraph 9. e) iv) of the Respondent’s Brief 

66. The Respondent asserts that if this Application is granted, it would cause “a result which is 
aimed at conferring economic benefits on a small minority of the Co-op's membership to the 
possible detriment of the vast majority.” 57 Respectfully, the Respondent’s argument is a 
stretch. This Application is simply requesting that the meeting be held, as per the statute. 

The outcome of such a meeting cannot be known, and the will of the membership is required 
to be followed. 

Paragraph 9. e) v) of the Respondent’s Brief 

67. The Respondent asserts that if this Application is successful, then this special meeting may 
host a larger than average size attendance of members, and that the Co-op would also be 
obligated to host its general meeting in 2019, causing a profound financial impact. 

68. The potential for special meetings is a part of the cost of doing business as a Co-operative, as 
a statutory duty under the COA. 

69. As per the Co-op’s Annual General Report of 2018, the Co-Op held a profit of $12.9 
million. 58 The idea that two meetings of members, even large meetings, could cause a 
“profound” financial impact is simply inaccurate. 

57 Paragraph 9. e) iv), Respondent's Brief 

58 Page 5 of 2007 annual report, Exhibit A, Affidavit of Grant Whitmore 
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70. One of the principals that form the identity of the Co-op is: Co-operatives are democratic 
organizations controlled by their members, who actively participate in setting their policies 
and making decisions.” 59 It would seem that not holding the special meeting due to potential 
increased participation in the Co-op’s decision making processes is directly contrary to the 
Co-op’s own stated principals. 


Paragraph 9. f) of the Respondent’s Brief 

71. As stated in Stelco Inc., Re ,: 


Colin Campbell J. recently invoked the oppression remedy to remove directors, without 
appointing anyone in their place, in Catalyst Fund General Partner I Inc. v. Hollinger Inc., 
supra The bar is high. In reviewing the applicable law, C. Campbell J. said (para. 68): 

Director removal is an extraordinary remedy and certainly should be imposed most 
sparingly. As a starting point, I accept the basic proposition set out in Peterson, 
"Shareholder Remedies in Canada" 5: 

SS. 18.172 Removing and appointing directors to the board is an extreme fonn of 
judicial intervention. The board of directors is elected by the shareholders, vested 
with the power to manage the corporation, and appoints the officers of the 
company who undertake to conduct the day-to-day affairs of the corporation. 
[Footnote omitted.] It is clear that the board of directors has control over 
policymaking and management of the corporation. By tampering with a board, a 
court directly affects the management of the corporation. If a reasonable balance 
between protection of corporate stakeholders and the freedom of management to 
conduct the affairs of the business in an efficient manner is desired, altering the 
board of directors should be a measure 

of last resort. The order could be suitable where the continuing presence of the 
incumbent directors is harmful to both the company and the interests of corporate 
stakeholders, and where the appointment of a new director or directors would 
remedy the oppressive conduct without a receiver or receiver-manager. 60 

Failure to issue mandamus would interfere with the members/shareholders rights to 

determine who their directors are. In Stelco Inc., Re, the judicial intervention was found to 


59 Page 32 of the 2017 Annual report, Exhibit A, affidavit of Grant Whitmore 

60 Paragraph 55, Stelco Inc., Re [2005] O.J. No. 1171 
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be “extreme” because the judge stepped in and removed directors by judicial order, which 
undennines the shareholders’ right to govern. Conversely, in the case at hand, the 
members/shareholders’ right to govern will be undennined if mandamus fails to issue 
because the Co-op is failing to comply with the COA. 

Paragraph 69 of the Respondent’s Brief 

72. The Responded asserts that holding a special meeting with a motion to remove directors 
would result in an unfair labour practice. 

73. There was no evidence stating that “no present director, nor the Board as a whole, could 
possibly articulate their position or the merits of the collective bargaining position of the Co¬ 
op and the union without disclosing facts and infonnation which would amount to unfair 
bargaining.” 61 The evidence of Grant Whitmore was that he personally feels he cannot 
defend himself without contravening the Saskatchewan Employment Act . 62 Of note is that 
Grant Whitmore was able to obtain re-election without violating any acts in 2018 63 despite 
the fact that the Co-op had been bargaining with the UFCW since 19 November 2016 64 

74. As the court stated in Smith v. First Merchant Equities Inc. there is “.. .no right to remain a 
director.. ,” 65 . Acting as a director of a corporation or a co-operative is a privilege. That 
privilege can be revoked by the members/shareholders. It should not be the Court’s concern 
that a director believes he or she will be deprived of their most compelling defence for reason 
of certain confidential information. Only that the Director be provided an opportunity to 


61 Paragraph 69, Respondent's Brief 

62 Paragraph 13, affidavit of Grant Whitmore 

63 Paragraph 1, affidavit of Grant Whitmore 

64 Paragraph 9, affidavit of Grant Whitmore 

65 Paragraph 16, Smith v. First Merchant Equities Inc. [1988] C.L.D. 853 
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defend themselves as required in the COA. Many public figures be they members of the 
legislature, parliament, municipal governments or other boards and commissions find 
themselves in situation where they defend their actions without divulging confidential details. 

75. The Respondent asserts that a special meeting for this purpose would be “negatively 
impacting the economic benefits of the membership as a whole . . .” 66 . There was no 
evidence provided to back up this claim. It is important to note that the Board is obligated to 
follow the direction of the membership. 

Paragraph 70 of the Respondent’s Brief 

76. The Respondent asserts that a new Board would be failing to “act honestly and in good faith 
with a view to the best interests of the co-operative.” 67 

77. It would be an absurdity to reason that a new Board, moving in a new direction, would be 
presumed to fail to “..act honestly and in good faith with a view to the best interests of the 
co-operative”. 68 In fact, the best interests of the co-operative are determined by its 
membership, through democratic means such as special membership meetings. 


66 Paragraph 69. c), Respondent's Brief 

67 Paragraph 70, Respondent's Brief 

68 Paragraph 70, Respondent's Breif 
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Conclusion 

78. Where a co-operative is truly member owned, as is the case here, responsibilities to follow 
the COA are significant. It is the Co-op members who decide whether the Board of Directors 
should be removed from office. The Applicant is not asking this Court to remove the current 
directors; the Applicant requests the Court to allow the members of the Co-op to hold a 
special meeting to make that determination. 

79. It is for these reasons the Applicant asks for an order of mandamus and that costs be awarded 


against the Respondent. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Prince Albert, Saskatchewan, this 31 st day of December, 2018 


Craig Thebaud 
Applicant 


Contact information and Address for service 

If the party is self-represented: 

Name of party: Craig Thebaud 

Address for service: 14 23 rd Street East, Prince Albert SK 

Telephone number: 306 221 6792 

Email address: craigthebaud@sasktel.net 



